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Dear readers,  
 
We are pleased to present the new PRO HR bulletin. In this issue, our lawyers 
provide their comments, in particular, on the following matters:  
 
• planned changes concerning criminal record checks on candidates for job 

positions in the financial sector – the rights within this scope are to be 
granted to shared service centres, too; 

• new rulings of the Supreme Court concerning the obligation to pay social 
security contributions levied on mandate contracts performed within the 
capital group and by suppliers - we recommend reviewing the agreements 
and contracts concluded within the group; 

• draft amendment of the Act on Trade Unions – criminal provisions in  
particular have been substantially developed, introducing e.g. criminal 
liability for overstating the number of trade union members. 

 

Robert Stępień, 
Legal advisor 

You will find more details below. 
Enjoy your reading,  

Sławomir Paruch 
 

The right to run a criminal record check on the candidates for a job position 
which arise from the drafted regulations, is also going to be given to entities 
to which the financial or insurance sector institutions entrusted the 
performance of their activities, i.e., the so-called outsourcers. Employees of 
the outsourcer usually have access to information about the financial 
standing of the clients of financial institutions, which is stored in the IT 
systems, and often they may even carry out operations related to these 
institutions’ assets (e.g., transfer funds). This applies, in particular, to 
employees of shared service centres providing services to groups 
comprising financial institutions or insurance companies based in different 
countries. It may also apply to other subcontractors (e.g., IT service 
providers). 

Employers from the financial and insurance sector will be entitled to run a criminal record 
check on the applying candidates. Such rights will also be granted to the shared service 
centres 

Financial and insurance sector institutions, as well as shared service centres and other entities providing 
services to such institutions will finally be able to check the criminal record of the candidates they intend 
to hire. Work is underway on two competing legal acts concerning this issue. The new regulations are 
expected to become effective as early as January 1, 2018. 

http://www.raczkowski.eu/
http://www.iuslaboris.com/
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Social security contributions levied on mandate contracts concluded 
within a capital group 
 
The Social Security Office (PL: “ZUS”) demands payment of contributions 
on income earned from mandate contracts, even though a given person is 
a party to an employment contract on which social security contributions are 
levied. This is done solely because both contracts are concluded with 
companies from the same capital group. The Supreme Court confirms the 
correctness of this approach! 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ZUS demands that employers pay contributions on the income earned by 
the employees under civil law agreements signed with the suppliers. This 
applies also to agreements under which employees provide services to their 
original employer. 

 
 
 
New rules of processing 
personal data of candidates 
and employees - business 
breakfast 
November 23, 2017 
 
We would like to invite you to our 
business breakfast dedicated to 
a  discussion on new regulations 
in the field of candidate and 
employee personal data 
protection.  
• what data may be required by 

the employer from the 
candidates and employees?  

• will consent be an admissible 
basis for processing personal 
data of the employees?  

• what will be the role of HR in 
the implementation of the 
GDPR?  

• monitoring of employees and 
collection of biometric data – 
will it be admissible and on 
what conditions? 
 

The meeting will be hosted by 
Edyta Jagiełło, Legal advisor. It 
will take place on November 23, 
2017 (Thursday), from 10 AM to 
12 PM, in our law firm's office at 
ul. Bonifraterska 17 in Warsaw.  
 
 
Labour  4.0.  
Labour market 2018 - solutions 
for business 
November 13 -14, 2017 
 
We would like to invite you to 
a  conference organized by 
Lewiatan. Karolina Schiffter, 
attorney-at-law, will be one of the 
speakers at the event. Detailed 
information and program is 
available here. 

 

 

Any queries should be sent to: 
prohrevents@raczkowski.eu 

EVENTS It will undoubtedly increase the security of the financial sector and the 
attractiveness of Poland as the country where the registered offices of 
such entities are located. 

Łukasz Chruściel, 
Legal advisor 

 

Social security contributions levied on contracts with suppliers 

The Supreme Court decided that - owing to the capital and 
organizational links between both companies – the work constituting 
the subject matter of the mandate contract between the employee 
and the parent company, was in fact performed for the benefit of the 
company being the employer, i.e., the daughter company. The 
purpose of separating the contracts and paying a higher 
remuneration for the mandate contract was solely to avoid payment 
of contributions, so both contracts should be subject to the mandatory 
payment of said contributions. We recommend reviewing the 
agreements and contracts used within the capital group, especially 
in  the situation where the same person is hired by various companies 
from one group. 
 

The Supreme Court confirmed that if a civil law 
agreement is concluded between the parent 
company and an employee hired by its daughter 
company, the civil law relationship should be 
treated as employment relationship and should be 
subject to social security contributions. In the 
case in question, the employee was receiving low 
salary under his employment contract with the 
daughter company, but his remuneration arising 
from the mandate contract concluded with the 
parent company was high. This made it possible 
to pay contributions only with respect to the lower 
remuneration, i.e., the one received under the 
employment contract.   

http://www.raczkowski.eu/
http://www.iuslaboris.com/
https://www.praca4zero.pl/
mailto:prohrevents@raczkowski.eu
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As a reminder - if the employee's own clothing 
can get dirty or damaged, the employer is obliged 
to provide him/her with work clothing and 
footwear free of charge. The employer should 
also ensure washing of the work clothes, and 
if  such washing is to be done by the employee 
themselves, the employer should pay them an 
allowance in the amount equivalent to the costs 
incurred. The question arises whether it 
is  obligatory to pay social security contributions 
in such case? As a general rule, the employer 
is  required to pay contributions on the 
employee's income from the employment 
relationship. Allowances on which no 
contributions are levied are indicated in the 
regulations as exceptions. Among such 
allowances, which are not subject to the 
obligation to pay contributions, is the cash 
equivalent for washing work clothing, which 
is  supposed to compensate the expenses 
incurred by the employee for this purpose. 

Grzegorz Larek 

 

 
Publications 
 
Protection of employees' 
personal data. Practical 
guide for employers - Edyta 
Jagiełło, Paulina Szymczak-
Kamińska, Marta Zalewska 
 
This publication refers to the 
amendment of the Act on 
Protection of Personal Data 
and of the Labour Code. Its 
purpose is to make 
employers familiar with the 
forthcoming changes.   
 

 

 
 
 
 
 
 
 
 
 
 
 
 

 

Any queries should be sent 
to: 
prohrevents@raczkowski.eu 

ZUS: lump sum cash equivalent for washing work clothing is subject to 
social security contributions 
 
ZUS is becoming increasingly inquisitive towards employers and issues 
decisions subjecting more and more benefits to the obligation to pay 
contributions. Three years ago, the Social Security Office “claimed” the benefits 
from the social fund, and today it reaches for the area of occupational health 
and safety, demanding contributions on the cash equivalent paid to the 
employees for washing their work clothing. 

The Supreme Court confirmed that a sole entrepreneur may also be 
considered an employee for the purpose of social security regulations. 
Employees were hired on the basis of employment contracts and, 
concurrently, they entered, as sole entrepreneurs, into a service contract 
with a third party (supplier). The third party provided services to their 
employer and for this purpose, delegated them to work for their own 
employer. These entrepreneurs performed services in the original place 
of employment. The scope of their employee duties and the subject 
matter of their services was similar. No social security contributions were 
paid on the remuneration received under the service contract, which was 
questioned by ZUS. The Supreme Court shared the view of ZUS. 
It should be emphasized that the violation of regulations may also occur 
unintentionally, e.g., if a third party concluded a mandate contract with 
an employee and failed to inform the employer of that employee about it. 
The service may be provided by remote means, so the employer might 
not even have an opportunity to learn about it. Properly formulated 
contracts with third parties (suppliers) will help minimize such risk. 

http://www.raczkowski.eu/
http://www.iuslaboris.com/
mailto:prohrevents@raczkowski.eu
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Overstating the number of trade union members subject to criminal liability? 
 
Another draft amendment to the law on trade unions was submitted to the lower chamber 
of  Parliament. It extends the right to create and join trade unions to persons who provide work on 
a different basis than employment relationship (as required by the judgment of the Constitutional 
Tribunal of June 2, 2015, K 1/13). This refers to persons who meet the following three joint 
conditions: they do not employ anybody else as employee, they do not carry an economic risk, and 
they have interests which require collective protection.  
Moreover, the authors of the draft amendment put forward the proposal to expand the catalogue 
of  offenses related to trade union activity. According to the draft, the penalty of fine or limitation 
of  liberty is to be imposed on a person:  
 
1. who fails to negotiate with the trade unions in the case of transfer of the employment 

establishment, if the new employer intends to undertake actions concerning the terms and 
conditions of employment;  

2. who, contrary to the obligation, fails to withhold declared contributions for the trade union from 
the employee's remuneration;  

3. who, contrary to the obligation, decides that the employer will not cover the costs 
of  remuneration and social security contributions of an employee exempted from the obligation 
to perform work in connection with his or her appointment to a post in the trade unions. 
 

The draft of the legal act also sets forth offences which can be committed by trade union activists, 
previously unknown to  Polish law. A fine is to be imposed on a person who: 
 
1. in connection with his or her trade union function, will not immediately notify the registry court 

of the change of the trade union's statute; 
2. assigns income from business activity carried out by a trade union to a purpose not serving the 

performance of the statutory tasks of the union or distributes it between members of the union; 
3. in order to obtain the rights of a trade union organization, gives the employer an overstated 

number of the trade union members. 

Iwona Jaroszewska- 
Ignatowska, Ph.D, 
Legal advisor 

The latest known interpretations given by ZUS indicate, however, that in 
cases where the equivalent for washing work clothing is set in a fixed 
monthly amount, it does not reflect the actual costs incurred by the 
employee. Even if the amount of the equivalent is calculated, for 
example, based on market prices of laundry services. For this reason, 
ZUS more and more often assumes that such allowance cannot be 
exempted from social security contributions. The money thus paid 
takes the form of a lump sum rather than the equivalent of the actual 
expense. 
Such opinion of ZUS is highly controversial. It is difficult to imagine that 
an employer determines individual costs incurred by each employee on 
washing their work clothes in a given month. However, there is an actual 
risk that the question of cash equivalent for laundry will be the subject 
of  inspection by ZUS and, in the case of unfavourable post-inspection 
decisions, necessity will arise to refer the case to court. It is possible that 
ZUS will withhold its actions until the courts hear appeals brought against 
decisions which introduce an anti-employer interpretation of the law. 

http://www.raczkowski.eu/
http://www.iuslaboris.com/
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Plans to double the limit of tax deductible costs for authors 

Damian Tokarczyk, 
Ph. D, attorney-at-law 

As a matter of principle, the aforementioned obligations are to be fulfilled 
by the employer, including members of the board of directors of capital 
companies. However, under the internal regulations and in accordance 
with the organizational structure of the company, these responsibilities 
may be delegated to other persons, in particular the head of HR 
department or the directors of particular plants or divisions. The proposed 
regulations, if they enter into force, will change the profile of cooperation 
between trade unions and employers. The increased number of offences 
will require special attention in the course of exercising mutual rights and 
obligations. 

The cases of overestimation of the number of members by the trade unions 
are relatively frequent. The employer does not have an effective mechanism 
that would allow it to verify the number of members specified by the union. 
In particular, it cannot force the union to submit the documents used. The 
Supreme Court is even opposed to demands for submission of a detailed 
list of members. The employer may bring an action to court, but it is time-
consuming and, as a result, not very effective. Therefore, a clear provision 
under which a union activist would be held liable for overstating the number 
of members is a step in the right direction. The ideal solution would be to 
give the employer an effective mechanism for verifying the number of union 
members. However, in the absence of such mechanism, at least, it can be 
done by the public prosecutor or the court. 

It is planned to double the amount of the annual limit of the tax deductible 
costs for taxpayers carrying out creative activity (e.g. artists, journalists, IT 
professionals, etc.). If changes take effect, starting from January 1, 2018, all 
authors and creators will be able to apply the 50% rate to their tax deductible 
costs up to the amount of PLN 171,056 per year. The maximum amount 
of  the tax deductible costs would be PLN 85,528 per year. 

Robert Stępień, 
Legal advisor 

Kazimierz Romaniec, 
Legal advisor 

http://www.raczkowski.eu/
http://www.iuslaboris.com/

