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Dear Readers!  
  
This issue of PRO HR is entirely dedicated to compliance. We write in 

particular about why it is so important to introduce compliance rules and how 

significant they are for criminal liability of management board members. 

Our clients’ experience shows that in a longer perspective the introduction of 

a compliance programme generates significant financial, organisational and 

reputational advantages. It is an indispensable tool for business. This subject 

attracts an increasing interest. Awareness among entrepreneurs is growing, 

as is the fashion to create an ethical work environment preventing 

  

 
 
 
 

 
 

Enjoy the read, 
Dominika Stępińska-Duch, adwokat, partner  

 

 
March 29-30, 2017 

Proper compensation policy 

in banks – EBA guidelines 

and the Ordinance of the 

Minister of Finance  

We would like to invite you to 

attend workshops organized by 

MM Conferences, in which our 

experts: Katarzyna Sarek-

Sadurska, legal advisor, will 

discuss EBA guidelines 

regarding proper compensation 

policy and Paweł Sobol, 

advocate, will comment on the 

 

EVENTS 

irregularities. It is also connected with the adoption of international legal regulations directly affecting 

the operation of companies in Poland.   

We have a dynamic practice of Business Crime and Compliance. In our daily practice we cooperate 

with law offices in Europe and world-wide. We recommend the statement of our special guest, Hannah 

Laming from the London law office of Peters & Peters, who presents the British view on compliance.  

 

Why should we talk about compliance? 

 
 
 
 
 
 
 
 
 
 
 
 

Discovered abuse or misconduct is 

often a motive behind the introduction 

of compliance rules. As  

a consequence internal investigation is 

conduced, causes and patterns 

determined, and offenders sought. A 

conclusion that no actions or hardly any 

actions were taken in the company to 

prevent irregularities is often one of the 

most worrisome conclusions. At the 

same time, prevention is the cheapest 

and most effective measure allowing to 

combat fraud.   

 

Jakub Lasek,  

advocate trainee 
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 Compliance is a long-term and engaging investment. However, the 

contemporary market and new social expectations leave no doubt 

that it is necessary to create a desired organisational culture and 

ensure proper protection against criminal and financial 

consequences, as well as onerous reputational consequences. The 

creation and maintenance of a reputation for an ethical company is 

not only well regarded but also more and more desired among 

entrepreneurs and entities which organise tenders and is clearly 

expressed in, for example, the requests for proposals referring to 

particular compliance procedures.  

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

legal changes and practical 

aspects in the compensation 

policy documentation 

Venue: The Westin Hotel in 

Warsaw 

 

 

Please send your questions and 

applications to: 

marketing@raczkowski.eu 

 

 

 

Clear compliance rules are necessary to establish criminal liability  

 

 

 

 

 

 

 

 

The compliance rules implemented by companies apply to all employees, including representatives of the 

managerial staff. Failure to observe the internal regulations may trigger liability against employer and 

constitute a breach of criminal provisions. Criminal law provides for a number of economic crimes involving 

abuse of power and failure to comply with the duty.  

One such example is an abuse of power (Article 296 of the Criminal Code) which consists of damage or 

threat of damage amounting to at least PLN 200 000 as a consequence of failure to comply with the duty 

or abuse of power by a person dealing with the financial affairs of a company. Power may be abused by a 

management board member or partner managing the company’s affairs or branch manager,  

proxy or member of the supervisory board or audit commission. Other crimes include the so-called 

managerial corruption which occurs when a person who deals with financial affairs of an enterprise  

accepts or demands financial gain in return for a preferential act, act of unfair competition or material  

damage to an enterprise. 

 

 

In order to effectively prevent any irregularities, the legal and human elements must be combined. 

From a legal perspective, internal guidance must be created based on a clear and precise 

organisational structure and specific scope of obligations and procedures. This must be enhanced by 

a human element, i.e. a need to create employees’ awareness. An employee who does not identify 

with the organisational structure of his or her company is more vulnerable to fraud than an employee 

who identifies with adopted rules and values.  

 

Damian Tokarczyk, PhD 

 

It would be delusional to assume that management board members are liable 

for all decisions of the company. In fact, many decisions are taken at a lower 

level. In order to identify a person liable for the decision it is necessary to 

answer the question whether particular behaviour falls within the  

scope of particular person’s liability and whether it consequently involves  

failure to perform one’s tasks. In such cases, precise compliance  

rules are invaluable. 

 

http://www.raczkowski.eu/
http://www.iuslaboris.com/
mailto:office.poznan@raczkowski.eu


 

March 2017 

PRO HR 

 
 

3 of 4 www.raczkowski.eu www.iuslaboris.com 
 

 

 

The compliance rules which define the principles of liability for the decisions taken may influence liability 

for forbidden acts performed in conducting business activity. If in a crisis situation liability of lower level 

employees cannot be demonstrated, it is automatically moved to higher level employees, i.e. management 

board members. They can only be released from liability when the documents that make up the internal 

governance are coherent, clear and allow to identify the person truly liable for the implementation of a 

particular task.  

Well-designed compliance rules should indicate the scope of rights and obligations allocated to particular 

positions rather than particular persons. In such an event, a breach of internal regulations by any person 

means that one  has “failed to comply with the duty or abused power”. For example, the compliance rules 

may identify persons liable for the tasks related to safety and hygiene at work, as a consequence of which 

liability for crimes or offences related to a breach of regulations on safety and hygiene at work may be 

removed from the employer. The implementation of rules regulating performance of other tasks related to 

labour or social insurance law may have the same effect.  

 

Employees’ personal data protection – liability of HR Departments  

 

 

 

 

 

 

 

 

 

 

 

Employees of HR Departments collect and process information on employees and candidates for jobs. 

There are often many doubts about whether an employee or candidate for a job may be asked for particular 

information or whether such information could be collected from other sources (e.g. from the Internet or 

former employers). In the event of employees and candidates for jobs, personal data processing 

possibilities are significantly limited. They are certainly processed pursuant to Article 221 of the Labour 

Code. However, the data directory set out therein is very narrow and there are opinions that it cannot be 

extended by referring to other data protection bases (for example set out in the Personal Data Protection 

Act). 

The role of HR Departments as regards employees’ personal data protection is huge and starts at the 

stage of personal data collection. The collection of data itself may be regarded as processing it if the data 

is collected in order to be used in the future (e.g. in the recruitment process). An employer may demand 

that its employee or candidate for a job provides data that cannot be processed. Hence, it is very important 

at the initial stage to make sure that there are legal bases justifying the demand for  

particular information and that the scope of demanded information is adequate to the goal the employer is 

wishing to attain. 

 

A clear indication of the organisation chart of an enterprise and assigning particular tasks to 

particular positions decreases the risk of criminal liability of management board members or partners 

who run the company’s affairs.  

 

Edyta Jagiełło legal advisor 

 

From 25 May 2018, processing of personal data without legal basis or breach 

of consent conditions laid down in the EU Regulation will be subject to a fine 

of up to EUR 20 million or 4% of annual worldwide turnover of an enterprise 

generated in the preceding year. In the event of employees’ personal data, 

employees of HR Departments are primarily liable for the avoidance of 

breaches. They must be well trained and ensured ongoing support of data 

protection experts.   
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GBP 163 million fine for failing in providing to anti-money laundering system  

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
The FCA findings transpire that the compliance specialists must ensure that: 

1) the due diligence procedures, i.e. Customer Due Dilligence (CDD) and Enhanced Due Dilligence 

(EDD), suffice to provide information on risk assessment, on the basis of which transactions are 

monitored; 

2) the rules applicable in a company delegate liability for risk identification and management to 

persons who are eventually liable for the due diligence procedure; 

3) appropriate AML risk assessment methodologies are in place concerning particular clients and 

countries; 

4) appropriate AML policies and procedures are in place;  

5) AML-related IT infrastructure ensures storage of client-related information pursuant to the Know 

Your Customer (“KYC”) principle; 

6) automatic AML systems are in place to discover suspicious transactions and effectively monitor 

transaction-related money transfers; and 

7) an appropriate transaction supervision system is in place. 

Source: https://www.fca.org.uk/publication/final-notices/deutsche-bank-2017.pdf 
 

A consent to process personal data received from an employee or candidate for a job may be used, 

provided that one is free to provide it and can refuse it without any negative consequences. An 

employee of the HR Department assesses if any such situation has taken place. For example, if a 

candidate provides references from his or her former employer voluntarily and without the 

employer’s request, one’s consent to process personal data expressed in this way is deemed 

effective. On the other hand, if a candidate is requested to provide references on sanction of being 

excluded from the recruitment process, one’s consent can be questioned even if the references are 

provided.   

 

Hannah Laming, 
partner, Peters & Peters 

 

 

Failure to apply the requirement to prevent financial crime by way of 

appropriate control systems is the key interest area of the British Financial 

Conduct Authority (the “FCA”). In January 2017, the FCA imposed  

a GBP 163 million fine on an international bank for failing to implement an 

anti-money laundering system. What lessons can compliance experts learn 

from that?   
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