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Ladies and Gentlemen,  
  
The financial and insurance sector faces continuously growing number of 
challenges arising from need to implement EU regulations on 
remunerations which concern not only key personnel but also regular 
"sales staff". 

In this edition of the PRO HR we discuss the latest problems related to 
this issue. I invite you to learn more about our experiences. We have  
a thriving department of Remunerations in Financial Sector and it is my 
great pleasure to head it. We cooperate with befriended law firms 
associated in the Ius Laboris alliance, from the whole Europe, e.g. from  
  
 

 
 
 
 

 
I wish you a pleasant reading, 
Katarztna Sarek-Sadurska, legal advisor  

 

 
March 2nd, 2017 
10 Rulings Conference in 
Poznań  
 
We would like to invite you to 
the local edition of the 10 
Rulings Conference in Poznań.  

Venue: City Park Hotel & 
Residence.  
Time: 11:00 AM to 1:30 PM  

Please send questions and 
applications to: 
office.poznan@raczkowski.eu 
 

EVENTS 

London or Frankfurt. We provide our Clients with effective and comprehensive legal advice based 
on our own experience and experience of our Colleagues from other European countries. 

 
I would also like to invite you to participate in our business breakfast planned for March 16 this year 
and devoted to the issue of remunerations in the banking sector. Detailed information is included 
below. 

 

Practice Area of Remunerations in Financial Sector 
	
	
	
	
	
	
	
	
	
	
and expert in the area of remunerations in the banking sector. 
 
We prepare draft rules, policies and resolutions, as well as assess 
and adapt existing solutions. We also advise on developing 
remuneration rules, including bonus policies, for other groups of 
employees, taking into account a specificity of the financial and 
insurance sector as well as recommendations and guidelines of 
the national and EU supervisory authorities. 

EU and national regulations impose a number 
of obligations on banks, other entities 
operating in the financial sector and 
insurance institutions on remuneration of  the 
members of Management Boards and so-
called risk-takers. 

As part of our new practice we advise Clients 
on how to implement these regulations safely 
and effectively - says Paweł Sobol, advocate  
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Remuneration Policy - who introduces the policy… 

	

	

	

	

	

	

	

	

determined and introduced by the Management Board of the 
bank, it has to be approved by the Supervisory Board.	
	
As the risk takers are mainly members of the Management Boards 
and Supervisory Boards, it means that in practice they will create 
a policy addressed to themselves - says Katarzyna Sarek-
Sadurska, legal advisor and head of the Remunerations in 
Financial Sector practice. The provisions of the banking law 
applies simultaneously to general provisions of the Commercial 
Companies Code pursuant to which the Supervisory Board is 
responsible for determining the remuneration of the members of 
the management board, whereas the remuneration of the 
supervisory board is specified by the company’s statutes  or 
resolution of the general meeting of its shareholders. The situation 
may be additionally complicated by internal practice or division of 
competences in the bank. It is not easy to reconcile these areas 
and a broader perspective is needed to analyze the coinciding 
regulations. 
 
…what is a role of trade unions in this process? 
 
 
 
 
 
 
 
 
 
 
 
 
policy even if the policy is not a part of the remuneration 
regulations. This may occur if, for example, their implementation 
requires revocation or change of remuneration rules (or other 
internal acts) which are in force in the bank and regulate 
remunerations, including bonus. Thus, the negotiation process 
  

	

 
 
 
March 21st, 2017 
Compliance Day 
We would like to invite you to 
participate in the first edition of 
the Compliance Day. This event 
will be devoted entirely to the 
issue of compliance. It is 
addressed to lawyers, human 
resources managers, 
compliance officers and all 
persons interested in the topic of 
compliance. The presenters 
during the event will be the 
Lawyers of our Firm and invited 
guests, in particular Dominika 
Stępińska-Duch, advocate. 
 
Venue: Hotel Bristol, Warsaw 
Time: 9:30 AM to 3:30 PM 
Participation in the event is free 
of charge. 
 
 
 
 
March 16th, 2017 
Remunerations in Banking 
sector 

We invite you to participate in 
the business breakfast event 
related to partial aspects of 
introduction of the reward 
system in the banking sector 
(CRD IV). The presenters will be 
Katarzyna Sarek-Sadurska and 
Paweł Sobol. 

Venue:	 Law Firm office, ul. 
Bonifraterska 17, Warsaw 
Time: 10:00 AM to 12:00 PM 

 
 
 
Please send questions and 
applications to: 
marketing@raczkowski.eu 
 

For quite a long time the financial sector 
has been awaiting the announcement and 
entry into force of the Regulation of the 
Minister of Finance on the risk management 
system and internal audit system, 
remuneration policy and detailed method to 
estimate the internal capital. The Regulation 
will result, inter alia, in the obligation to 
introduce or significantly modify existing 
remuneration policies regarding the 
individuals whose activities have  a material 
impact on the risk profile (the so-called 
material risk takers). Once the policy is 
	
	

Another question is what is a level of trade 
unions involvement in the process of 
establishing and introducing the 
remunerations policies. In particular, we 
need to resolve whether such a policy is  
a part of the remuneration regulations and, 
as a result, whether the consent of trade 
unions is required to introduce such policy - 
says Robert Stępień, legal advisor. 

Furthermore, trade unions may affect the 
entry into force of the rules specified in the  
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should be handled carefully to avoid the process blocking by  
trade unions. 
 
Policy and regulation are not enough 
 

	

	

	

	

	

	

 
conditions of employment  may be necessary. Then, we face 
another question – If there are many of such notices of alteration 
(e.g. more than 30), is it necessary to carry out the so-called 
collective redundancies procedure? The answer is not obvious 
and depends on the changing jurisprudence. At present it seems 
that the procedure should be applied, however, there are also 
arguments supporting the opposite position. 
 

Is it easy to identify material risk takers? 

Identification of the so-called risk takers is not easy and this is not 
a one-time process - says Katarzyna Sarek-Sadurska, legal 
advisor. This is a responsibility of the Management Board and 
identification is based on the quality and quantity criteria. 
Application of the criteria indicated in the Commission Delegated 
Regulation (EU) 604/2014 will result, in most cases, in 
qualification of much more people than the number of people to 
whom the remuneration rules for material risk takers have been 
applied so far. 

What is more, not every person identified as the risk taker must be 
included in this group in the end. Exceptions may apply to people 
who were qualified based on the quantity criterion. The bank must 
notify the Polish Financial Supervision Authority of exclusion of 
such people and provide grounds for such exclusion. In some 
cases, the Polish Financial Supervision Authority or EBA must 
agree to such exclusion. It is, however, important to note that a 
person who was identified based on the quality criteria cannot be 
excluded from the group of risk takers. 

 

	

Is it enough to have the relevant policies 
and regulations in place to implement new 
bonus rules for risk takers? In many 
situations, unfortunately, not - replies 
Katarzyna Sarek-Sadurska, legal advisor. 
Considering that not all changes will be 
beneficial for such individuals, they must 
agree to their introduction by signing 
agreements on alteration of terms and 
conditions of employment. They may not be 
forced to sign such agreements, thus 
serving a notice of alteration of terms and if  
 

	

 
 
 
March 29-30, 2017 
Proper compensation policy 
in banks - EBA guidelines and 
Regulation of the Minister of 
Finance  

We would like to invite you to 
participate in workshops 
organized by MM Conferences 
and attended by our experts: 
Katarzyna Sarek-Sadurska, 
legal advisor, will discuss EBA 
guidelines regarding proper 
compensation policy and Paweł 
Sobol, advocate will present 
legal changes and practical 
aspects of the documentation in 
the compensation policy. 

 
 
 
March 7th, 2017 
Drogowskazy HRM 
conference 

We would like to invite you to 
participate in Drogowskazy HRM 
conference during which dr Artur 
Rycak will discuss changes to 
the rules for development of 
workplace regulations, 
compensation from the social 
benefit fund and issue of 
certificates of employment. 

 
 
 
 
 
 
 
 
Please send questions and 
applications to: 
marketing@raczkowski.eu 
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Is it possible to effectively postpone, limit or even suspend the payment of a bonus? 
 
 
 
 
 
 
 
 
 
 
 
 

"waiting" period, the employee does not acquire such right at all. 
 
It would be much more difficult to adjust the Polish labor law to the permitted under CRD IV concept 
of so-called clawbacks, i.e. the obligation to return the already paid bonus if specific circumstances 
occur. Fortunately, the draft of the Regulation does not provide for such possibility at all. 
 
 
The principle of proportionality, or the small one can do more 
 
The EU regulations regarding remunerations in the financial sector were designed with consideration 
of the biggest players in the market. It was their problems which had threatened the banking sector. 
The smaller entities may, however, encounter significant difficulties in implementing these 
regulations. This may particularly occur if the circle of the so-called risk takers includes the majority of 
their staff. There is a solution though, says Paweł Sobol, advocate. For such entities, the so-called 
principle of proportionality was introduced. It allows to adjust the remunerations policy to the size of 
the business, its nature, scope and level of complexity, as well as the related risk and the internal 
organization of a given entity. 
 
Such a solution enables the smaller players in the market to apply less stringent rules than those set 
down in the regulations. The practical application of the principle requires, however, a high degree of 
intuition and prudence so as not to expose oneself to be accused of breaching the law. 
 
 
 
 
	

Draft of the Regulation of the Minister of Finance which is to implement the 
CRD IV assumes that the payment of at least 40% of the variable remuneration 
should be postponed by 3 to 5 years. According to the draft, the payment of the 
postponed bonus can be suspended and the decision on awarding the bonus 
may even be withdrawn if circumstances justifying it occur. Such suspension of 
the bonus payment may, however, bey interpreted, under the labor law, as 
depriving an employee of the bonus which the employee "earned" 3 years 
earlier - explains Paweł Sobol, advocate. Jurisprudence has not settled this 
issue so far. The wording of the remuneration policy will be of key importance. 
The policy should clearly indicate that the employer does not "take the right to 
the bonus back" as if negative bonus criteria bonus occur in the 
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Timeline of entering into force of key renumeration-related acts 

BANKING SECTOR 

Effective date Name of the act 

July 17, 2013 Capital Requirements Directive IV (CRD IV) 

June 26, 2014 Commission Delegated Regulation (EU) No. 604/2014 

November 1, 2015 amendment to the Banking Law Act 

January 1, 2017 

 

EBA guidelines on sound remuneration policies under Articles 
74(3) and 75(2) of Directive 2013/36/EU and disclosures under 
Article 450 of Regulation (EU) No. 575/2013 

May 1, 2017* Regulation of the Minister of Development and Finance on the 
risk management system and the internal control system of the 
remuneration policy and the detailed conditions of internal capital 
assessment 

May 1, 2017* Recommendation Z (Polish Financial Supervision Authority) and 
the amendment to Recommendation H (Polish Financial 
Supervision Authority) 

January 13, 2018 EBA guidelines on remuneration policies and practices related to 
the sale and provision of retail banking products and services 

  

INSURANCE SECTOR 

Effective date Name of the act  

 January 6, 2010 Solvency II Directive 

January 18, 2015 Commission Delegated Regulation (EU) 2015/35 

January 1, 2016 amendment to the Act on Insurance and Reinsurance Activity 

January 1, 2016 EIOPA Guidelines on System of Governance 

 

 

 

 

 

 

 

 



 

February 2017 

PRO HR 
	
	

6 of 6 www.raczkowski.eu	 www.iuslaboris.com	
	

INVESTMENT FUND SECTOR 

April 30, 2004 Markets in Financial Instruments Directive I (MiFID I) 

July 21, 2011 Alternative Investment Fund Managers Directive (AIFMD) 

November 29, 2013 ESMA guidelines on remuneration policies and practices 

September 17, 2014  Undertaking for Collective Investment in Transferable Securities 
V (UCITS V) Directive 

September 30, 2016 Regulation of the Minister of Finance of August 30, 2016 on the 
detailed requirements for the remuneration policy of Alternative 
Investment Fund Managers 

October 1, 2016 Regulation of the Ministry of Finance of August 30, 2016 on the 
detailed requirements for the remuneration policy in investment 
fund societies 

January 3, 2018* Markets in Financial Instruments Directive II (MiFID II) 

	

	

* anticipated effective date	

	
 
 


