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TOPIC 1

Anti-Crisis Shield 4.0. 

Key solutions for employers

The Anti -Cr is is Shield 4.0. has been in force s ince 24 June 

2020 and i t  has introduced a number of  important solut ions 

for  employers. W e present the most important ones below.

Extending the group of companies eligible to receive funding from

the Guaranteed Employee Benefits Fund for employees unaffected

• by down-time under the Labour Code;

• by downtime or reduced working time due to COVID-19.

Economic downtime and reduced working time

If the revenue for the sale of goods or services falls on account of

COVID-19 (this does not mean a decline in business revenue within the

meaning of the law) and a major increase in the burden presented by

the salary fund, an employer may:

• reduce the working time of an employee by a maximum of 20% to no

less than 0.5 of a full-time equivalent;

• place an employee on economic downtime.

Limitation on uninterrupted rest, equivalent working time,

application of less favourable terms and conditions of employment

If the quotient of the costs of its salary fund increases, an employer

may:

• limit uninterrupted daily rest to a minimum of 8 hours and

uninterrupted weekly rest to a minimum of 32 hours, including

a minimum of at least 8 hours of uninterrupted daily rest;
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• enter into an agreement on introducing an equivalent working time

system in which it is permissible to extend the daily working time to

a maximum of 12 hours in a settlement period of no longer than 12

months;

• enter into an agreement on the application of less favourable terms

of employment for employees than stipulated by their employment

contracts.

Duties pertaining to the Company Social Benefits Fund

If business sales fall, or if the burden posed by the salary fund grows

significantly, employers may suspend the following duties:

• establishing or operating the social benefits fund;

• paying the underlying contribution;

• paying holiday leave benefits.

The regulations of collective bargaining agreements and rules and

regulations pertaining to remuneration are not in force if they set the

contribution to the Company Social Benefits Fund or other social and

existential benefits at a higher level.

Extending overdue holiday leave

Employers may give employees unused holiday leave up to 30 days of

holiday leave on dates they choose without employee consent and

regardless of the holiday leave schedule.

Termination of a non-compete agreement

Employers may terminate non-compete agreements by giving 7 days’

notice of termination.

Read more on the Anti-Crisis Shield 4.0. solutions for employers.

https://raczkowski.eu/en/prohr/coronavirus/11-major-changes-for-employers-in-the-anti-crisis-shield.html?utm_campaign=prohr+july+2020&utm_medium=pdf&utm_source=raczkowski.eu


Option of reducing 

cash benefits at the 

time of terminating 

employment

An employer may reduce severance pay, compensation or other

cash benefits disbursed in connection with terminating

employment to 10 times the minimum wage for work. This

pertains to benefits stemming from legal regulations. Statutory

severance pay for terminating an employment contract for

reasons not attributable to an employee is undoubtedly such

a benefit. To date, it has been capped at 15 times the minimum

wage.

Severance pay or compensation stipulated in a collective

bargaining agreement may also be reduced on these grounds.

For a collective bargaining agreement is treated as the law

applicable to an employer.

This option does not extend to severance pay or compensation

stipulated in an employment contract or in agreements concerning

its termination.

It is also possible to reduce benefits in a mandate agreement or

some other service agreement to which the regulations

concerning mandate agreements apply or in connection with

ceasing to serve in a given capacity for pay (e.g. in

a management board).

In practice, however, there will be fewer such cases because

there are no regulations calling for the payment of benefits in

these instances.

Moreover, the option to reduce the benefits paid in an agency

agreement has been precluded.

These regulations are applicable solely for the duration of the

epidemiological threat or the epidemic announced on account of

COVID-19.

Term of validity 

of  these legal 

regulations

What about civil 

law contracts? 

TOPIC 2

Lower severance pay and compensation for 

ter minating employment contracts and civil  

law contracts and for ending the ter m of  

ser ving in a given capacity
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TOPIC 3

Amendment to the regulations in 

the act on posting employees 

within the framework of  the 

provision of  ser vices

The terms and condit ions for  employing employees posted 

to other European Union member state must be ver i f ied by 

employers.

The amendment of the act on posting employees within the framework

of the provision of services was necessary on account of the

requirement to implement Directive (EU) 2018/957 of the European

Parliament and of the Council of 28 June 2018 amending Directive

96/71/EC on posting employees in the framework of the provision of

services.

The deadline for implementing these regulations in domestic legal

systems elapses on 30 July 2020. This bill is currently being discussed

in parliament.

The proposed changes pertain to the following, among others:

• modifying the catalogue of terms and conditions of employment

guaranteed to a posted employee in respect to remuneration, which

must be determined while incorporating all the mandatory

components stemming from the Labour Code and other regulations

governing the rights and duties of employees, the allowance for

posting that is partially included in a posted employee’s remuneration

and the requirement to reimburse expenditures incurred in

connection with being posted;

• in the case of posting for a term longer than 12 months or – for 18

months if a notification with a justification is filed with the State

Labour Inspection Service: extending the terms and conditions of

employment guaranteed to an employee to include any and all terms

and conditions of employment that are no less favourable than
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stipulated by the regulations of the Labour Code and other

regulations governing the rights and duties of employees save for the

rules and procedure for entering into and terminating employment

contracts and applying non-compete clauses as well as employee

pension schemes and employee capital accumulation schemes;

• introducing the rule of adding up the posting periods if the same task

is entrusted to a new employee;

• including temporary employment agencies and staff lease agencies

in the definition of an employer posting employees also when

employees are sent by an employer user to provide services in some

other member state.

The proposed amendments aim to implement to a greater degree the

EU’s freedom of the provision of services while giving employees just

and equal terms and conditions of employment.

The amended act is supposed to take force on 30 July 2020. As of that

day the new rules will also pertain to those employees whose period of

posting commenced prior to the effective date of the amended act.

Employers should therefore become familiar with these amendments as

soon as possible and if necessary, they should modify the terms and

conditions of employing employees.



TOPIC 4

CJEU: An A1 Cer tif icate is 

binding only in respect of  issues 

related to social insurance

This is what the Court of  Just ice of  the European Union 

ruled in i ts  judgment of  14 May 2020 ( case C-17/19). 

Other issues related to employing employees, for  instance 

pertaining to labour law, are st i l l  outs ide i ts scope.

According to CJEU, A1 (E-101) certificates issued by a member state’s

competent insurance institution are binding upon a competent institution

and the courts of the host member state solely if they certify that

a posted employee or an employee working in several EU member

states is subject to the legislation of the first member state to obtain

specific insurance benefits in matters relating to social insurance.

These certificates are not binding with respect to the duties which the

domestic legal regulations impose in areas other than ones related to

social insurance. The duties related to an executed employment

relationship may serve as an example, i.e. for instance the duties

relating to the terms and conditions of employment or the terms and

conditions of work.

It is worth noting that the Polish courts have taken a different opinion on

this subject. In its judgment of 13 January 2015 (case II UK 205/13) the

Supreme Court ruled that the A1 document has binding force also with

respect to whether a given employee worked abroad under a posting or

business travel.

Posting and business travel alike are terms related in principle to labour

law. Thereby, in the opinion of the Supreme Court, the A1 certificate

also affects the other areas of employment that are unrelated to

insurance.
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TOPIC 5

Improper ly selecting staf f  representation 

may entail  legal and financial dif f iculties 

for employers

The epidemic caused by SARS CoV-2 has

substantially extended the rights held by the

social side when introducing solutions to

alleviate the consequences of COVID-19. An

act of law lays down the rules for the

functioning of trade unions.

However, there are no such rules when it

comes to employee representation. The

employer’s right to appoint staff

representation and set the rules for it to

collaborate with the employer is crucial here.

Nonetheless, the employer does not have

freedom when it comes to organizing

elections.

For the elections should be as follows:

• universal: employees should have the

right to vote;

• equal: each employee should have

a vote;

• direct: representatives are elected

directly by the employees.

The detailed rules for administering the

elections should be laid down in the rules

and regulations for elections. They should

regulate the deadlines for putting forward

candidates, the dates of voting, the length of

the term of office of the representatives, the

number thereof, the method of voting and

applicable procedures if the composition of

representatives changes.

Employers should also specify in these rules

and regulations who can be a candidate. It is

possible to limit this right to persons with

suitable seniority in a work establishment or

with specific knowledge.

The key is to define properly the

competences of the elected representatives.

It is worthwhile to specify these

competences very broadly and refer to any

and all actions contemplating cooperation

with the social side in the labour law, or

even outside these regulations (e.g. in the

laws on countering COVID-19 or on

employee capital schemes).

It would be difficult to deem persons

unilaterally selected by an employer to

constitute such representation. This right is

not vested in an employer even if no

candidate is put forward. This should be

treated as an expression of the lack of

consent by the employees to appoint

representatives and enter into any of the

agreements designated in the legal

regulations.

Improperly appointed or authorized

employee representation is a grave risk for

an employer. If this representation is

deemed not to have been duly appointed, or

not to have certain competences, this opens

the path to challenging an agreement

entered into with such a social side.

These agreements usually lead to changing

the terms and conditions of employment or

of work. Their invalidity may therefore signify

that an employer does not have any reliable

solutions and may encounter greater

financial burdens.

For instance, if an agreement to reduce

working time is deemed to be invalid, then

the employer may be obligated to reimburse

employees for the salary reduced

thereunder, and reimburse the labour office

for the support received to counter

COVID-19.
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TOPIC 6

Work and wor ld view

The dismissal of an employee who
did not support the Day of Solidar i ty
with persons belonging to the LGBT
community received signif icant
attent ion across the country.

The prosecuting author ity charged
the person who terminated that
employee’s employment agreement
on account of a post published on
the company’s intranet with
committ ing an offence involv ing the
restr ict ion of that person’s r ights on
account of rel igion. The grounds for
this case show how str ict ly one must
separate occupational matters f rom
people’s world views.

The significance of this case is enormous.

On one hand, it pertains to fundamental

issues – the constitutionally protected rights

of individuals (freedom of religion and

speech, the ban against discrimination); on

the other hand, it pertains to daily affairs

which nearly every employer encounters –

increasingly more unconstrained statements

made by employees concerning their

employers’ activities that appear on multiple

forums, including social media.

There is no need to persuade anyone that all

of us have the constitutionally-guaranteed

freedom of holding our own autonomous

world view, including the freedom of religion,

the freedom of speech and that moreover

people cannot be subject to discrimination in

their work place on account of their religion

or political views.

However, can an employer, which is

frequently an international organization

employing thousands of people represent

a specific world view and impose it on

others?

Can it require its employees to share the

values of the organization of which they are

members?

When they begin to cooperate with their

employer, employees declare that they have

familiarized themselves with an

organization’s set of rules / practices /

values or its Code of Conduct that they will

adhere to them. An employer has the right

and a duty to take actions to internalize ever

better the standards it declares when it

trains its employees and provoke discussion

for the purpose of deepening the

organization’s awareness and culture on

how the organization intends to accomplish

these goals.

Nonetheless, the right of speech and the

freedom of having and expressing political

views are part of the catalogue of

fundamental human rights and cannot hinge

on the view taken by an employer. Article 10

of the European Convention for the

Protection of Human Rights protects the

right to express opinions while stating that

exercising it involves liability, while any

possible restrictions should stem from the

law and should be dictated by the purposes

of protecting other people’s reputation and

rights. This restriction may also encounter

a suitable response, including criminal law.

An employer who forbids the right of free

speech or who imposes values and views

that fall within the area of a person’s

autonomy is in violation of human rights and

may incur liability for doing so, even criminal

liability. The only proper tool for countering

the escalation of these types of problems is

constantly working on an organization’s

culture, communicating while respecting

human dignity and responding properly to

events constituting conflicts of values.
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Employment MasterClass to star t 

in October

We invite al l HR professionals interested in extending their

knowledge and sk i l ls to attend.

The 9th edit ion of Employment MasterClass wi l l focus on

problem solving sk i l ls related to labour law. We do not teach

legal regulat ions.

Dur ing this training course part ic ipants wi l l develop pract ical

sk i l ls enabling them to handle issues on their own by

scrut inis ing and analys ing the latest chal lenges in labour law

and HR.

This training course is run by our law f i rm ’s partners and

experts in the form of a workshop with a l im ited number of

part ic ipants .

More information and its detai led agenda can be found

HERE.

There is a fee to attend this training course.

REGISTER HERE
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