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TOPIC 1

Pregnant employees may be 

employed under an employment 

contract to take advantage of  

social benefits

In one of its recent judgments (Jurčić v. Croatia) the Court ruled that

Croatia had violated Article 14 of the European Convention on Human

Rights. The Croatian authorities committed discrimination by

challenging the right to receive insurance benefits merely because

a female employee entered into an employment contract several days

after submitting herself to an in vitro procedure while her physician

ordered her to rest during this period. Moreover, the authorities deemed

that the employee wanted to deceive the insurance system and that her

employment was fictitious even though it was not clear whether at the

time of establishing the employment relationship she was pregnant. No

checks were even made into whether the employee had started

performing her employee duties and whether the employee was actually

unfit to work following the in vitro procedure.

The Court ruled that such an action was gender-based discrimination

(only a woman may submit to an in vitro procedure), while the

authorities of Croatia failed to prove in line with the principle concerning

the burden of proof that their action was warranted or necessary in the

circumstances at hand. For this reason the determination was made that

the complainant was a victim of discrimination and she won the case.

This argument is an indication and an additional argument for employers

and female employees who would like to persuade the Social Insurance

Institution that their employment contract is valid and that an employee

has the right to receive benefits. It is worth remembering that this line of

reasoning has already been embraced in the case law of the Polish

Supreme Court.

The Supreme Court judgment of 9 February 2012 (I UK 265/11) found

that a desire to obtain social insurance benefits in connection with taking

employment does not evidence intent of circumventing the law. Its

judgment of 11 January 2006 (II UK 51/05) explicitly emphasized that

there is no prohibition against hiring pregnant women. Quite to the

contrary, refusing to hire women on account of pregnancy is against the

law. In its judgment of 22 June 2015 (I UK 367/14) the Supreme Court

found that employment is for appearances only if both parties are aware

that the employment contract will not be performed, and the employee

does not do any work.

The foregoing reasoning is worth remembering not only during an

inspection but above all during court proceedings that continue to

appear against unfavorable decisions made by the Social Insurance

Institution.

Katarzyna Sarek-Sadurska

Attorney-at-law / Partner

Marta Pytel 

Intern
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TOPIC 2

Pay transparency is approaching 

The draft version of this new EU directive contemplates a host of

regulations concerning pay transparency not seen to-date. Among other

things, they include publishing pay-related information in job

announcements, providing employees with annual reports on average

pay in various categories of employees.

This draft legislation also contains many other new and important

regulations. For instance, it gives the court (ruling on an individual case)

the ability to order an employer to implement organizational changes to

respect the principle of equal pay.

It is unknown whether and when this directive will be adopted, and also

what form it will ultimately take. Nor is there any way of anticipating

when it will be implemented in Poland. Regulations requiring pay

transparency in some form will most certainly be enacted in the coming

years.

Now is the time to start preparing for the coming changes. Pay

transparency may compel many employees to file claims on account of

unequal treatment or discrimination. It is therefore necessary, among

other things, to conduct a pay audit and introduce any possible changes

before pay transparency becomes a fact.

Piotr Graczyk

Advocate
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TOPIC 3

There is an obligation to cover 

your nose and mouth in work 

establishments, albeit at the 

employer’s discretion

According to the newest regulation on introducing certain restrictions,

orders and bans in connection with the epidemic in a room in a work

establishment in which there is more than 1 person, it is an order to

cover your nose and mouth with a mask, except when eating a meal.

This order is not applicable solely in strictly defined cases, i.e. to

a person who cannot cover his or her nose or mouth on account of the

following:

• total developmental disorders, mental disorders and moderate,

significant or extensive intellectual disability,

• difficulties in independently covering or uncovering his or her nose

or mouth,

• advanced neurological afflictions, or of the respiratory or circulatory

system involving respiratory or circulatory failure.

Even though formations such as the police charged with maintaining

order can demand that a person produce a pertinent certificate

documenting such disorders, difficulties or afflictions impeding that

person from covering his or her nose or mouth, the legislator did not

contemplate that employers would have this same capacity.

Accordingly, employers must in this respect limit themselves to relying

on an employee’s declaration, where its contents should precisely

correspond to the foregoing exceptions.

In turn, this regulation does give employers the option of creating their

own regulations pertaining to a person’s obligation of covering his or

her nose and mouth. This means that employers can treat the above

rules more lightly or more stringently, e.g. in case an employee cannot

use a mask, an employee may be required to put on a face shield.

Agnieszka Anusewicz

Advocate
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TOPIC 4

Safe cooperation with ser vice 

providers

More and more companies are outsourcing tasks, functions, projects

and processes to external companies. This business model makes

it much easier for businesses to function and cuts their costs. However,

it is not a risk-free approach, and this also applies to a service

provider’s employees and associates.

Situations in which a service provider’s employees / associates perform

the very same tasks as the employees of the business procuring

a given service entail extensive risk. Another example of a risky

arrangement concerning the rules of cooperation involves the actual

implementation of employee reporting by the service provider’s

employees / associates to the buyer of the service.

Details that even appear to be minor may prove to be significant in both

cases. Ones such as those persons having, for instance, an e-mail

address provided by the buyer of the service or using the buyer’s

business cards.

If a service provider’s associates perform their tasks on the basis of civil

law agreements, there is also the risk posed by the ZUS Social

Insurance Institution.

A service provider’s employees and associates may lodge claims

against a buyer of the service. This may even involve liability for

a misdemeanor (and in extreme cases it may also entail criminal

liability) or liability to the ZUS Social Insurance Institution.

For these reasons it is important to take the necessary actions and duly

shape that cooperation so as to preclude or at least mitigate these risks

to the greatest extent possible.

Katarzyna Wilczyk

Attorney-at-law
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TOPIC 5

Unlimited travel in the EU

The European Union authorities are planning to implement the Digital

Green Certificate as of June 2021. Among other things, this

certificate should facilitate and unify the rules for the freedom of

movement of people in the EU during the COVID-19 pandemic.

In keeping with this idea, obtaining this certificate will be voluntary

and free of charge. EU citizens and their family members are

supposed to be entitled to obtain this certificate. It will contain

information on whether a traveler has been inoculated against

COVID-19, or whether he or she has obtained a negative test result

to the presence of COVID-19 and information on having recovered

from a COVID-19 infection.

This certificate will be issued electronically and in hard copy. In

practice, holding this certificate is supposed to enable the people

who hold it to be exempt from the duty of being quarantined, for

example, or taking a test for the presence of COVID-19 after

traversing the frontier of an EU member state. It has not been ruled

out that holding a certificate could also authorize people to travel by

plane.

Michał Kacprzyk, PhD.

Attorney-at-law

Jan Pietruczuk

Immigration Consultant
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TOPIC 6

Gifts from your employer are not 

subject to income tax

In an individual tax ruling handed down in March of this year the tax

authority confirmed that a gift from an employer in connection with an

occasion does not constitute income for an employee.

An employer that handed out presents in the form of a baby blanket and

a onesie bearing the company’s logo to all of its employees who

become parents submitted a request for this ruling. The employer

pointed out that in the future it also intends to give its employees various

gifts in connection with other occasions unrelated to the work they do,

e.g. in connection with an employee’s wedding.

The Director of the National Treasury Information Service confirmed that

these types of presents do not represent income from gratuitous

performances and therefore they are not subject to personal income tax.

Since they do not constitute taxable income, their value should not be

used to calculate the amount of social and health insurance

contributions.

The tax authority pointed out that giving presents to employees to

congratulate them or honor them for important occasions in their lives,

where these moments are unrelated to the jobs they do and the results

of those jobs is subject to taxation on inheritances and donations.

The Act on the Taxation of Inheritances and Donations, which according

to the tax authority is applicable in this case stipulates that donations

(understood in this instance to mean benefits, presents and gifts) given

to persons who are not related by blood are exempt from taxation if their

value does not exceed the amount of PLN 4,902 (over a 5 year period).

Adam Alkadi

Tax advisor
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TOPIC 7

The time spent on necessar y 

travel t ime is included in the 

working time of  a mobile 

employee whose duties involve 

constantly being mobile

The working time of such an employee begins at the time of departing

home and ends when he or she returns home after completing that

work when an employee does not have a fixed or ordinary place of

work and the employer has not set up any other venue which it could

treat as the company’s offsite headquarters or branch location.

This method of calculating working time is triggered by the nature of

a job involving the performance of certain tasks every day in different

facilities situated in different towns and cities. Employees not only

travel every day from their place of residence to a given location and

back but also are mobile during the course of doing their jobs as they

move between towns and cities.

In a case recently adjudicated by the Supreme Court (judgment of 24

February 2021, III PSKP 4/21) the Supreme Court once again found

that during such travel an employee is at an employer’s disposal, and

that doing this job also involves traveling without which it would not be

possible to perform the fundamental employee tasks.

For that reason, the means of transport employees use (their own car,

a car provided by an employer or public means of transport) is of no

consequence. Nor is what employees do during their travel of

consequence (whether employees drive their car on their own, whether

they do the work that can be done during their travel time or whether

they are resting).

In addition, traveling in a given area as part of doing their job in

a defined geographical area cannot be deemed to be business travel or

a business trip. This travel is not of a sporadic nature but by its very

nature it is part and parcel to the scope of a mobile employee’s

business duties.

Maciej Mioduszewski

Attorney-at-law trainee
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ONLINE WORKSHOPS | Termination 

of employment contracts

13 April  /  10:00 am - 2:00 pm 

How to carry out the process of  

dismissal for  both economic and 

employee reasons?

Do you want to learn how to 

streamline the processes of  

dismissal,  reduce the organizat ions’ 

r isks associated with such processes 

and increase the secur ity of  the 

employer,  also in case of  l i t igat ion?

Detai ls  and registrat ion: LINK

Chambers Europe 2021 |  We are 

continuously in Band 1 

Once again we have been recognised 

as one of  the best employment law 

f irms, dist inguished by our 

except ional expert ise. 

Bart łomiej  Raczkowsk i is  consistent ly 

recognised as a leader.  Iwona 

Jaroszewska-Ignatowska was 

recognised for  her proact ivi ty,  

pract ical approach and except ional 

communicat ion, and Katarzyna 

Dobkowska for  her responsiveness, 

f lex ibi l i ty and support .  Janusz 

Tomczak was recognised in white

col lar  cr ime, praised for  his thoughtful 

and special is t  approach.

Read more: LINK

PRO HR COMPLIANCE 

A new quarter ly magazine on 

current issues related to compliance 

management in organizat ions. The 

f irst  issue is devoted to 

whist leblowing in Poland. 

Download: LINK

Subscr ibe to our new newsletter  on 

a pract ical approach to cr iminal and 

labour law. LINK

WE SET STANDARDS | We have 

introduced a family-friendly policy, 

an equality policy and a lawyer's 

code of rights and responsibil it ies

In car ing for  our work  environment, 

employees and col leagues, we have 

introduced pol ic ies that break taboos, 

go far beyond the accepted norms and 

boldly set direct ions and standards. 

As CEE's leading HR law f irm, and 

a leader in equali ty and family 

protect ion, we want to be a role model 

and a benchmark for other f irms.

Read more: LINK

ALERT

On the 29th of  March 2021. The Board 

of  the Warsaw Stock Exchange 

adopted the Code of  Best Pract ice for 

WSE Listed Companies 2021. LINK

The document was expected by the 

market because af ter  the amendment 

of  the Act on Public Of fer ing the 

exist ing Good Pract ices became 

somewhat outdated.
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